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SUMMARY:
Abstract The severe food crisis of the 1990s forced thousands of North Koreans to leave their country in search of
food. Most of them crossed the border into China, to which the Government of the People's Republic of China (the
PRC) responded by forcibly repatriating defectors to North Korea, thus placing many of them at risk of being subjected
to inhumane and degrading treatment and, at times, even death. This article provides an overview of the situation of
North Korean asylum seekers and analyses the legal protection available to North Korean defectors under international
law. The article focuses specifically on the situation of North Koreans in mainland China and China's obligations under
international human rights and refugee law. The aim of the article is to contribute to the elaboration of durable solutions
for the plight of North Korean asylum seekers and to develop a range of recommendations for law reform and policy
change.
TEXT:
1. Introduction
The severe food crisis of the 1990s forced thousands of North Koreans n3 to leave their country in search of food.
Most of them crossed the border into China, to which the Government of the People's Republic of China (the PRC)
responded by forcibly repatriating defectors to North Korea, thus placing many of them at risk of inhumane and
degrading treatment and, at times, even death.
This article provides an overview of the situation of North Korean asylum seekers and analyses the legal protection
available to North Korean defectors under international law. The paper focuses specifically on the situation of North
Koreans in mainland China and China's obligations under international human rights and refugee law. The aim of the
article is to contribute to the elaboration of durable solutions for the plight of North Korean asylum seekers and to
develop a range of recommendations for law reform and policy change. The article acknowledges that the human rights
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situation in the Democratic People's Republic of Korea (the DPRK) cannot be held in isolation from the country's
pursuit of nuclear weapons; any solution to the challenge must take into account the current global climate and political
sensitivities in the region.
Given the scarcity of academic scholarship in this field, the political isolation of the DPRK, and the country's
general unwillingness to permit external human rights actors to monitor developments in the country, it is necessary to
explain where the information for this study came from, how it was handled, and the problems that have been
encountered. Much of the conventional wisdom about the DPRK and North Korean refugees derives not from academic
research or from field studies but from the media, governmental sources, international organisations and reported
anecdotal evidence. Obtaining credible and verifiable information is difficult. n4 Official English translations of
national legislation from the PRC and from South Korea (the Republic of Korea, or ROK), international human rights
instruments and other UN documents are, for the most part, available electronically. This, however, is not the case for
North Korean legislation. In particular, the Criminal Code of the DPRK is currently not available in English and
therefore unofficial translations were relied upon.
The majority of reports on the human rights situation in North Korea and on the situation of refugees from the
DPRK have been published by non-government organisations (NGOs), most notably Human Rights Watch and
Amnesty International. While these organisations have released a wealth of factual information and statistics, it must be
noted that neither organisation has access to the DPRK or the border region of the PRC. n5 Many NGOs have either
left the DPRK due to frustrations in working with the Government or they operate outside the DPRK and have no
access to the country. n6 NGOs also admit the difficulty in obtaining credible information for their reports due to the
limited access they obtain to North Korean defectors. n7 But even when access is available - generally to North
Korean refugees in South Korea - many defectors are reluctant to reveal much information for fear of endangering their
family members who remain in the DPRK. n8 In addition, some NGO documents are far from objective, are heavily
politically influenced, and seem preoccupied with criticising the North Korean Government regime, rather than
addressing the needs and interests of DPRK defectors. n9
2. Human rights in North Korea
2.1 Domestic human rights protection
The DPRK has been under the absolute rule of Kim Jong Il since the death of his father, Kim Il Sung, in 1994.
North Korea is a Communist state under a one-man dictatorship without any notable opposition movement or any
democratic processes.
While the freedoms of speech, press, assembly, demonstration and association are guaranteed under Article 67 of
the Socialist Constitution of the Democratic People's Republic of Korea of 1998 (the DPRK Constitution), n10 reports
from defectors reveal that these guarantees do not exist in practice. n11
Similarly, while freedom of religion and worship is enshrined in Article 68 of the DPRK Constitution, n12 the
article contains an explicit limitation of religious freedom by stating that religion cannot be used 'as a pretext for
drawing in foreign forces or for harming the State and social order'. Indeed, religious worship has been severely
repressed both in the public and private spheres; reports from defectors have revealed that the Government of the DPRK
has used the limitation clause in Article 68 to justify its severe oppression; a practice which has been fiercely criticised
by the United Nations (UN) Commission on Human Rights. n13
The right of citizens to equality is enshrined in Article 65 of the DPRK Constitution, n14 but, in practice, reports
claim that the Government continues in its division of the population into three classes. n15 Several sources have
found that
[t]he government divides all North Koreans into three classes 'core', 'wavering' and 'hostile', depending on their
loyalty to the state and social background. Those belonging to the 'core' class get preferential access to food, medicine,
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education and employment; those at the bottom of this class system suffer permanent discrimination and the most
intense persecution, a fate that is passed from generation to generation. n16
Amnesty International claims that up to a quarter of the total population of the DPRK are considered to belong to
the 'hostile class' and
comprise people suspected of opposing the government or whose family members have been imprisoned. They also
include the so-called 'impure elements' such as prisoners of war from South Korea who were reportedly relocated to
remote mountainous areas in provinces such as North Hamgyong in the period 1953 to 1960, immediately after the
Korean War. n17
The United States Committee for Human Rights in North Korea estimates that approximately 150,000 to 200,000
persons - nearly 1 percent of the total population - are detained in political penal labour colonies throughout the DPRK.
n18 A unique characteristic of the prison camp system is the concept of 'collective responsibility' where entire families
may be imprisoned for up to three generations for the 'political crimes' of their parents, grandparents or even ancestors
in order to 'cleanse' the population of opponents to the Government regime. n19
2.2 International obligations
The DPRK is party to four of the key international human rights treaties: the International Covenant on Civil and
Political Rights (ICCPR), n20 the International Covenant on Economic, Social and Cultural Rights, n21 the
Convention on the Rights of the Child n22 and the Convention on the Elimination of All Forms of Discrimination
against Women. n23
There is little, if any, evidence to suggest that the DPRK is adhering to its international human rights obligations.
The DPRK has remained largely uncooperative in granting access to international observers. n24 Only on rare
occasions has the DPRK allowed a few select external human rights actors to enter the country. n25 While the DPRK
consistently denies any allegations of human rights abuses within its borders, n26 it has been internationally
condemned for its gross and systemic human rights violations.
3. The 'Silent Famine' n27 and the 'Invisible Exodus' n28
With the collapse of the Soviet Union in 1991, the DPRK lost strategic economic ties upon which the country's
economy had been heavily dependent. The effects of the country's struggling economy were further exacerbated by a
decrease in trade levels with the PRC following China's improved relations with South Korea, and the inadequate
economic infrastructure of the DPRK itself. Moreover, heavy floods in the mid-1990s and droughts in 2000 and 2001
led to a complete collapse of North Korea's agricultural industry. The poor state of the country's economy and the
failure of its agricultural sector resulted in a food crisis that, according to some sources, affected almost the entire
population of the DPRK. n29
By 1995, the DPRK was in desperate need of international aid to feed its starving population. n30 Due to the
limited information available, it is difficult to discern the exact number of persons who died from starvation during the
famine. Estimates range from 2 to 3.5 million, n31 some 12 to 13 percent of the total population. n32 In their struggle
to survive, thousands of hungry North Koreans were driven across the border into the PRC in search of food. Others, in
search for freedom from persecution, attempted to flee to neighbouring South Korea. n33 Due to the immense
difficulties and dangers associated with crossing the demilitarised zone or escaping via a direct sea route to the ROK,
the majority of North Korean defectors attempt to reach the ROK by first crossing the border into the PRC, and then
travelling through a third country before arriving in the ROK. n34 Official Chinese estimates put the number of DPRK
nationals currently hiding in the PRC at 10,000. n35 Independent sources claim that the number ranges between
100,000 and 300,000 persons. n36
4. Sanctions on illegal departure
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Under Article 75 of the DPRK Constitution, citizens enjoy the 'freedom to reside in and travel to any place'.
Nevertheless, leaving the country without the possession of a valid travel certificate and without permission from the
authorities is considered a criminal offence under Articles 117 and 47 of the Criminal Code (DPRK). n37 Article 117
provides that, any person 'who crosses the border without permission shall be punished by a sentence of three years or
less labour re-education'. n38 Article 47 states that any person
who escapes to another country or to the enemy in betrayal of his motherland and people, or who commits
treacherous acts towards the motherland such as espionage or treason, shall be punished by at least seven years or more
labour re-education. If it is a serious violation, he shall be punished by execution and forfeiture of all property. n39
The restriction imposed on travel has been widely criticised by the UN Human Rights Committee n40 and the UN
Special Rapporteur on the Situation of Human Rights in the Democratic People's Republic of Korea (the Special
Rapporteur). n41 It has been held that the provisions in the Criminal Code (DPRK) violate the right of a person to
freely leave a country, which is guaranteed in multiple human rights treaties, including the ICCPR and the Universal
Declaration of Human Rights. n42
5. China's position
The PRC is a party to the 1951 Convention relating to the Status of Refugees (the Refugee Convention) n43 and
the 1967 Protocol relating to the Status of Refugees (the Refugee Protocol). n44 Moreover, Article 32(2) of the
Constitution of the PRC provides for the right to seek asylum from political persecution. n45 However, irrespective of
its international obligations and despite the grave situation awaiting North Korean defectors upon return to the DPRK, it
is estimated that some 300 North Koreans are repatriated to the DPRK each week without any access to the UN High
Commissioner for Refugees (UNHCR) and no other formal procedures to determine their status. n46 North Korean
asylum seekers have no access to refugee status determination procedures and, hence, have no effective legal protection.
The Chinese Government also denies UNHCR any access to the border region with the DPRK.
With a view to asylum seekers in China, the UN Committee on Economic, Social and Cultural Rights in May 2005
expressed its concern
that non-citizens including asylum seekers, refugees and stateless persons, are excluded from the constitutional
guarantees to the enjoyment of rights and freedoms enshrined in the Covenant that are extended to all citizens in the
State party. The Committee notes that some asylum seekers are excluded by the refugee determination procedure of the
State party, in particular those coming from North Korea who are regarded by the State party as economic migrants, and
are thus compelled to return to their countries. n47
The lack of legal protection has made many North Korean asylum seekers vulnerable to trafficking, sexual
exploitation and abuse, n48 constantly fearing forced repatriation to the DPRK. n49 Those who are forcibly
repatriated are interrogated by DPRK officials upon return and have been known to be tortured, imprisoned and, on
some occasions, executed. n50 Moreover, pregnant women who are repatriated to the DPRK from the PRC are often
forced into abortions, or their infants are killed upon birth for fear of foreign impregnation. n51
The lack of avenues to obtain effective asylum and protection in China has also resulted in desperate and highly
publicised attempts by North Korean asylum seekers to force entry into foreign embassies and other expatriate facilities
in Beijing and elsewhere in the PRC. n52 While such attempts have alerted the international community to the plight of
North Korean asylum seekers, they have also come at a high cost, placing not only the asylum seekers involved, but
also those remaining in the PRC, at greater risk of forced repatriation due to the resulting crackdowns by Chinese
authorities. n53
In defiance of its international obligations, the PRC alleges that it is bound by a confidential Sino-Korean treaty
signed in 1961 n54 and subsequent protocols that provide for the return of all DPRK nationals who have entered the
PRC without a valid travel certificate. n55 The text of this treaty is not publicly available. In 1986, the DPRK's
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Ministry of State Security and the PRC's Ministry of Public Security entered into a further agreement entitled Mutual
Cooperation Protocol for the Work of Maintaining National Security and Social Order in the Border Areas. Article 4 of
this agreement states:
(1) Both sides shall mutually cooperate on the work of preventing the illegal border crossing of residents.
In the case of crossing the border without possession of a legal certificate or without passing through screening
agencies or the passage places stated on the possessed certificate, [the individual] shall be treated as an illegal border
crosser [...].
(2) Regarding individuals who illegally cross the border, depending on the situation a name-list or relevant
materials should be turned over to the other side [...]. n56
The PRC also maintains the position that North Korean asylum seekers are not refugees but rather, are economic
immigrants. Hence, the PRC considers itself not in breach of its international obligations under the Refugee Convention
by returning North Koreans found within its borders to the DPRK. n57 This position is manifested in a statement by the
Chinese Foreign Minister, Li Zhaoxing, saying, 'These refugees that you talk about do not exist [...]. [They] are not
refugees, but are illegal immigrants'. n58
6. Eligibilty of DPRK defectors for refugee status
The legal foundation for the protection of refugees stems from the Refugee Convention as amended by the Refugee
Protocol. These international instruments contain provisions for the treatment and protection to be afforded to refugees,
as well as the obligations of State Parties to cooperate with UNHCR in executing its functions. n59 The Refugee
Convention recognises a person as a refugee if he or she
owing to a well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a
particular social group, or political opinion, is outside the country of his/her nationality and is unable to or, owing to
such fear, is unwilling to avail him/herself of the protection of that country. n60
The Refugee Convention seeks to protect specific types of migrants from the country from which they fear
persecution by placing obligations on State Parties to provide refuge. The Convention contains provisions relating to the
definition of refugee (Article 1), provisions that define the rights and legal status of refugees (Articles 2-24), and
provisions dealing with the implementation of the Convention obligations (Articles 25-46).
In his first report to the UN Commission on Human Rights in 2004, the Special Rapporteur identified two main
categories of DPRK refugees: (1) those who flee the DPRK for fear of political persecution thus satisfying the
traditional concept of the refugee definition; and (2) those who fled the DPRK for other reasons, for example in search
of food during times of crisis, and who now fear persecution should they be returned to the DPRK due to the imposition
of severe sanctions for illegal departure; so-called refugees sur place. n61
The following parts dissect both the common arguments put forward by the Government of the PRC, as well as the
requirements specified under the Refugee Convention and the Refugee Protocol, in order to determine the eligibility of
North Korean asylum seekers for refugee status.
6.1 Economic migrant or refugee?
The economic (and illegal) immigrant can be differentiated from a refugee in that the former enjoys the protection
of his or her country of origin while the latter does not. n62 On this point, the Special Rapporteur stated:
The former [illegal immigrants] implies that they can be sent back to their country of origin, while the latter
[refugees] are protected by the principle of non-refoulement. I submit that a key test is whether they are protected by
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their country of origin. If they are not, this should open the door to international protection and legitimize their
classification as refugee. Even if some countries are not ready to classify them openly as refugee, these persons should
at least be treated as persons in need of international protection, and basic international law principles, such as
non-refoulement, should be applied. n63
The Chinese Government argues that DPRK asylum seekers are not refugees but, rather, are illegal and economic
immigrants. n64 In support of this position, many sources available also suggest that the majority of North Koreans
leave the DPRK primarily in search of food, not for fear of persecution. n65 For example, of the thirty-eight North
Korean defectors interviewed by the NGO Refugees International, none claimed that they had experienced any
persecution for reasons of political opinion or religious belief prior to their departure from the DPRK. n66
However, all available sources also report that North Koreans who are forcibly repatriated to the DPRK face harsh
interrogation, torture, imprisonment and, in some cases, execution. n67
It is well documented by Human Rights Watch and other human rights organisations that North Koreans who left
without state permission are detained, tortured and even executed on return to their country. Their fear of persecution is
more than well founded. n68
Thus, human rights organisations usually consider North Korean asylum seekers as refugees.
6.2 Prosecution versus Persecution
In order to be eligible for refugee status, the Refugee Convention and the Refugee Protocol require that there be a
'well-founded fear of being persecuted' for one of the five convention grounds. n69
Available sources claim that all DPRK defectors, irrespective of their motives for leaving the country, have
committed a 'crime' under the Criminal Code (DPRK) and are punishable under Articles 117 or 47. In relation to these
articles, it is necessary to distinguish between sanctions imposed as a means of controlling orderly migration (and,
therefore, prosecution for breach of a law) on the one hand, and persecution for a convention ground on the other.
Sanctions placed on illegal departure do not necessarily amount to persecution and, hence, do not result in eligibility for
refugee status. Sanctions may be placed on illegal departure in order to maintain border control where a person may be
legitimately prosecuted for breach of a national law. n70 However, where sanctions impose punishments that are
disproportionate to the crime committed, such sanctions may amount to persecution if the person can demonstrate that
his or her motives and reasons for illegal departure and for remaining outside the country stem from one of the five
grounds of persecution listed under Article 1A(2) of the Refugee Convention. n71
Article 117 of the Criminal Code (DPRK) applies to defectors even if they have left the country solely in search of
food during food shortages. In regards to Article 47, the punishment is imposed irrespective of whether the defector
genuinely perceives him or herself to have 'betrayed the motherland' as the act of leaving the country itself may amount
to treason. n72 The UNHCR Handbook makes it clear that for a well-founded fear of persecution to arise, the person
need not genuinely possess that particular political opinion; it is sufficient that the authorities of the country from which
he or she is fleeing perceive or have imputed that opinion upon him or her. For the purposes of the Refugee Convention
and the Refugee Protocol, this imputed opinion is sufficient to assess the 'well-foundedness' of the fear as this opinion
would be the basis of any punishment the authorities might subject on him or her.
The seriousness of the penalties prescribed under Article 117 and, in particular, under Article 47 of the Criminal
Code (DPRK), in combination with the re-education component of the punishment, suggest that the objective of the
provisions is not to maintain effective border control, but rather, to punish 'disloyal' nationals who leave the country,
thus indicating their rejection of its political system. This is, in essence, punishment based on a - real or imputed political opinion. n73
While some defectors have successfully avoided imprisonment and even managed to cross the border several times
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without interference during periods of low control, n74 it has been held that the significant risk of imprisonment in
inhumane and degrading conditions and the general arbitrariness with which the sanctions are imposed, is sufficient to
justify a well-founded fear of persecution. According to Amnesty International,
[d]eaths from malnutrition and infectious diseases are high - even for people who receive light sentences.
Therefore, many North Koreans view forced repatriation from China as a death sentence regardless of whether they are
classed as 'political offenders' or given a 'light' sentence. n75
Thus, the sanctions imposed under Articles 47 and 117 of the Criminal Code (DPRK) for illegal departure can
amount to a 'well-founded fear of persecution' on the grounds of an imputed political opinion and therefore satisfy the
criteria for refugee status set out under Article 1A(2) of the Refugee Convention.
6.3 Illegal departure as a basis for refugees sur place claims
The Refugee Convention requires that a refugee be 'outside the country of his nationality' in order to be eligible for
refugee status. Article 1A(2) does not require that the refugee leave the country as a result of a well-founded fear of
persecution. The Refugee Convention does not exclude an asylum seeker from eligibility for refugee status due to
changed circumstances after having left his or her country of origin for some time. Under international law, a person
who becomes a refugee only after he or she has left his or her country of origin is, nevertheless, a refugee, a so-called
refugee sur place. n76
A person may also become a refugee sur place through his or her own actions. There is no provision or requirement
under the Refugee Convention or the Refugee Protocol to suggest that he or she can only become a refugee through an
involuntary action. n77 All that is required is that a refugee sur place demonstrate that having left his or her country of
nationality, he or she is 'unable or, owing to such fear, is unwilling to avail himself of the protection of that country'.
n78
It is submitted that the sanctions imposed under Articles 117 and 47 can amount to a 'well-founded fear of
persecution' and that the sanctions are imposed arbitrarily on persons irrespective of their motives for leaving the
country. It is therefore arguable that North Koreans who may have initially left the country purely in search of food and
not for fear of persecution, may still be eligible for international protection under the international instruments as
refugees sur place. n79
6.4 Starvation as a ground of persecution
The fundamental right to life is enshrined in Article 6 of the ICCPR which states that 'every human being has the
inherent right to life. This right shall be protected by law. No one shall be arbitrarily deprived of his life'. The protection
of such a right involves positive action on the part of a government against threats to its enjoyment, such as malnutrition
or disease, and this right cannot be derogated from even in a time of State emergency. n80 Starvation is a threat to life
and, as such, can amount to a violation of a fundamental human right. In relation to the DPRK, the UN Human Rights
Committee noted:
Given the State party's obligation, under Article 6 of the Covenant, to protect the life of its citizens and to take
measures to reduce infant mortality and increase life expectancy, the Committee remains seriously concerned about the
lack of measures by the State party to deal with the food and nutrition situation in the Democratic People's Republic of
Korea and the lack of measures to address, in cooperation with the international community, the causes and
consequences of the drought and other natural disasters which seriously affected the country's population in the 1990's.
n81
In order to establish whether starvation can amount to persecution, n82 it is necessary to analyse whether the
effects of the famine are widespread and felt indiscriminately, or whether the famine targets a particular vulnerable
group. Where there is a shortage of food and the effects of the famine or crisis are spread indiscriminately across the
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entire population of the country, starvation is unlikely to sufficiently satisfy the persecution threshold under Article
1A(2) of the Refugee Convention. For starvation to amount to persecution, it must be shown that a particular group was
more vulnerable to starvation due to one of the five Convention grounds. n83 In this context, UNHCR recognised that
[t]he distinction between an economic migrant and a refugee is, however, sometimes blurred in the same way as the
distinction between economic and political measures in an applicant's country of origin is not always clear. Behind
economic measures affecting a person's livelihood there may be racial, religious or political aims or intentions directed
against a particular group. Where economic measures destroy the economic existence of a particular section of the
population (e.g., withdrawal of trading rights from, or discriminatory or excessive taxation of, a specific ethnic or
religious group), the victims may according to the circumstances become refugees on leaving the country. n84
Some sources have claimed that the Government's prejudiced Public Distribution System (the PDS) n85
exacerbated the effects and widespread suffering of persons during the famine. The PDS has been criticised for its
partiality in the distribution of food rations; giving priority during food crises to those it considers to be loyal to the
regime, party leaders, workers in critical industries and soldiers, leaving many in the 'hostile' class n86 beyond the
reach of the PDS. As a result, food shortages have a disproportionate effect on some parts of the population. n87
Much of the information available lacks depth and consistency to support an argument that during times of general
food shortage, persons classified as belonging to the 'hostile' group are more vulnerable to starvation and death due to
their perceived 'disloyalty' to the regime. Humanitarian organisations such as the World for Food Programme and other
NGOs simply lack sufficient access to the country in order to monitor the situation on the ground and to make any
conclusions regarding the distribution of food. n88 For example, Amnesty International has reported that during food
shortages, urban dwellers were more vulnerable to starvation - some spending up to 85 percent of their income on food
to support the household - than persons living in rural areas. n89 This suggests that the discriminatory effects of the
famine may not be limited to class distinction alone, but may be a combination of several factors, geographical location
being one.
6.5 Other vulnerable groups
Membership of a particular group may deem a person more vulnerable to harsh treatment upon return to the DPRK
and therefore make that person more likely to be in need of international protection.
6.5.1 Collective responsibility
Family ties remain strong in the DPRK; family background is a strong determinant of the level and quality of
education a person is to receive, his or her occupation and who he or she is able to marry. Human Rights Watch reports
that:
One of the most striking features of North Korea's philosophy of social control is collective responsibility. Persons
who commit crimes may be punished, but so may their parents, siblings, and other relatives, regardless of their
individual innocence or guilt. Likewise, persons may be blacklisted, not just for their own political opinions or actions,
but for the imputed opinions or actions of relatives, even long-dead ancestors. n90
The political 'crimes' of one family member can result in the blacklisting or punishment of other family members.
This is evident in the comment made by Human Rights Watch that many of the DPRK defectors they had interviewed
insisted on using pseudonyms and deleting material that could identify relatives left behind in DPRK. Several
persons related incidents where they knew of specific individuals who had been sent to a political prison camp because
of relatives who were known as defectors. n91
6.5.2 Religious groups
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While the freedom of religious belief is guaranteed under Article 68 of the DPRK Constitution, in practice, this
constitutional right is rarely enforced, if not actively violated. n92 This is illustrated in the punishments and sentences
received by defectors who confess to having contact with Christian missionaries in the PRC. Sources bearing the
accounts of testimonies of defectors seem to suggest that those who confess to having contact with Christian
missionaries or nationals of the ROK in the PRC are more likely to be subjected to harsher treatment, torture, extended
periods of imprisonment and, in some cases, execution. n93
6.6 Dual nationality
The Refugee Convention and the Refugee Protocol are intended to protect those persons who do not enjoy any
national protection based on citizenship or any other privileged quasi-citizenship status. Therefore, where a person
possesses dual nationality and where he or she enjoys the protection of at least one country of nationality, the person
will be excluded from international protection. n94 Article 1E of the Refugee Convention states that, '[t]his Convention
shall not apply to a person who is recognised by the competent authorities of the country in which he has taken
residence as having the rights and obligations which are attached to the possession of the nationality of that country'.
Further clarification is given in the second paragraph of Article 1A(2) which states that:
In the case of a person who has more than one nationality, the term 'the country of his nationality' shall mean each
of the countries of which he is a national, and a person shall not be deemed to be lacking the protection of the country of
his nationality if, without any valid reason based on well-founded fear, he has not availed himself of the protection of
one of the countries of which he is a national.
North Korean defectors are entitled to ROK citizenship under a combination of provisions in the Constitution of the
Republic of Korea (ROK Constitution), the Nationality Act (ROK) and the Protection of North Korean Residents and
Support of their Settlement Act (the Settlement Act (ROK)). n95 Article 3 of the ROK Constitution states that, '[t]he
territory of the Republic of Korea shall consist of the Korean Peninsula and its adjacent lands' (thereby, including the
territory of the DPRK) and Article 2 states that '[n]ationality in the Republic of Korea is prescribed by law'. n96
Furthermore, the Nationality Act (ROK) defines a 'Korean national' as any person 'whose father or mother is a national
of the Republic of Korea at the time of his or her birth'. n97 Hence, given that the territory of the DPRK is included in
the definition of the ROK under the Constitution, the provisions effectively provide that any DPRK national, provided
that his or her parent is a Korean national, is entitled to ROK citizenship.
There is some confusion about the practical implications of these provisions. n98 It appears that nationals of the
DPRK are entitled to automatic ROK citizenship under the ROK Constitution; the decision to grant citizenship is not
discretionary. The Settlement Act (ROK) is not intended to determine a person's eligibility for citizenship but, rather,
merely governs the implementation of ROK citizenship. n99 Once a person has been identified as a North Korean
national, he or she is automatically granted ROK citizenship. n100 Although Article 9 of the Settlement Act excludes
certain persons from the protection provided under the Act, according to the ROK Ministry of Unification, 'in practice,
the decision to grant citizenship [is] not discretionary and no genuine North Korean refugee ha[s] ever been refused
South Korean citizenship'. n101
Nevertheless, while nationals of the DPRK are potential holders of dual citizenship, it must be taken into account
that a national of the DPRK does not enjoy the rights associated with ROK citizenship so long as he or she remains in
the territory of the DPRK or is otherwise denied effective diplomatic protection from South Korean authorities. The
ROK citizenship is effectively 'dormant'. UNHCR states that:
In examining the case of an applicant with dual or multiple nationality, it is necessary, however, to distinguish
between the possession of a nationality in the legal sense and the availability of protection by the country concerned.
There will be cases where the applicant has the nationality of a country in regard to which he alleges no fear, but such
nationality may be deemed ineffective as it does not entail the protection normally granted to nationals. In such
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circumstances, the possession of the second nationality would not be inconsistent with refugee status. As a rule, there
should have been a request for, and a refusal of, protection before it can be established that a given nationality is
ineffective. If there is no explicit refusal of protection, absence of a reply within reasonable time may be considered a
refusal. n102
Furthermore, the limitation under Article 1A(2) of the Refugee Convention does not apply to DPRK defectors as
they cannot avail themselves of the protection of the ROK while they remain within the DPRK. n103 Protection is also
unavailable in China, where, after several incidents in which DPRK defectors have forced entry into foreign embassies
and schools, the PRC Government has reacted by tightening security around foreign embassies and implemented more
severe border control measures. n104
The limitation under Article 1E of the Refugee Convention also does not apply to DPRK defectors as they have not
yet 'taken residence' within the ROK. Therefore, the possibility of obtaining ROK citizenship under the South Korean
Constitution and the Nationality Act (ROK) should not preclude DPRK defectors from protection under international
refugee law.
6.7 The principle of non-refoulement
A fundamental right enshrined in Article 33(1) of the Refugee Convention is the so-called principle of
non-refoulement:
No Contracting State shall expel or return ('refouler') a refugee in any manner whatsoever to the frontiers of
territories where his life or freedom would be threatened on account of his race, religion, nationality, membership of a
particular social group or political opinion.
The same principle can be found in Article 3(1) of the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, n105 which states that '[n]o State Party shall expel, return ('refouler') or extradite
a person to another State where there are substantial grounds for believing that he would be in danger of being subjected
to torture'. n106 Similarly, in its General Comment devoted to the interpretation and application of Article 7 of the
ICCPR, n107 the UN Human Rights Committee has interpreted the provision to incorporate the principle of
non-refoulement where it stated that:
In the view of the Committee, States parties must not expose individuals to the danger of torture or cruel, inhuman
or degrading treatment or punishment upon return to another country by way of their extradition, expulsion or
refoulement. States parties should indicate in their reports what measures they have adopted to that end. n108 The
principle of non-refoulement is considered to be part of customary international law n109 and is also prohibited under
various other international instruments including Article 45(4) of the 1949 Geneva Convention relative to the Protection
of Civilian Persons in Time of War, n110 Article 8(1) of the Declaration on the Protection of all Persons from
Enforced Disappearance n111 and Principle 5 of the Principles on the Effective Prevention and Investigation of
Extra-legal, Arbitrary and Summary Executions. n112 Therefore, protection from refoulement is not limited to
refugees and is binding on States irrespective of whether they are party to the Refugee Convention and Protocol. n113
The PRC has been consistently criticised that its actions in returning North Korean defectors to the DPRK are
tantamount to refoulement. n114 The Special Rapporteur stated:
A key international principle in refugee protection is non-refoulement. Currently, there are lapses in compliance
with this principle in some countries that are receiving those seeking asylum from the Democratic People's Republic of
Korea, and the principle needs to be adhered to by all countries. n115
As a measure of State sovereignty, the PRC is entitled to protect its borders from illegal migrants. However, this
right must also be balanced with the PRC's obligation under international law not to return refugees and persons who
are likely to face torture upon return. Moreover, under the Refugee Convention and Protocol, n116 and reiterated under
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its 1995 Agreement on the Upgrading of the UNHCR Mission in the People's Republic of China, n117 the PRC is
under an obligation to cooperate with the Office of the UNHCR in the exercise of its functions and its mandate and,
hence, to grant access to the UNHCR to North Korean asylum seekers in order to conduct refugee status determinations.
n118
7. Diplomatic protection
The 1964 Convention on Diplomatic Relations n119 and the 1963 Convention on Consular Relations n120
provide for the absolute inviolability of a mission or consular premise by the host country. For example, Article 22(1) of
the Convention on Diplomatic Relations states that '[t]he premises of the mission shall be inviolable. The agents of the
receiving State may not enter them, except with the consent of the head of the mission'. Similarly, Article 31(1), (2) of
the Convention on Consular Relations reads:
Consular premises shall be inviolable to the extent provided in this Article. The authorities of the receiving State
shall not enter that part of the consular premises which is used exclusively for the purpose of the work of the consular
post except with the consent of the head of the consular post or of his designee or of the head of the diplomatic mission
of the sending State. The consent of the head of the consular post may, however, be assumed in case of fire or other
disaster requiring prompt protective action.
While there is no specific provision guaranteeing the protection of persons who seek asylum within diplomatic
compounds, the effect of these provisions is to provide de facto protection to any person receiving shelter within
diplomatic compounds.
Starting in 2002, several groups of North Korean asylum seekers have forced entry into embassy and consular
compounds and other foreign buildings, with the assistance of local NGOs and other humanitarian organisations, to
request asylum. n121 The Chinese Government, in an attempt to avoid international criticism, has largely been
cooperative in permitting DPRK defectors who successfully entered diplomatic and consular compounds to leave for a
third country before proceeding to the ROK. n122 However, the PRC has reacted to every attempt to enter an embassy
or consular compound 'by tightening security around diplomatic compounds, demanding that embassies turn over North
Koreans, and tightening security measures at the border'. n123
In an instance on 8 May 2002, armed Chinese authorities entered the Japanese consulate located in Shenyang,
forcibly removing five North Korean asylum seekers who had been sheltering within the compound. n124 While the
PRC Government argued that authorities had received permission from the Japanese officials to enter the building, both
Tokyo and Seoul accused the PRC Government of violating the Convention on Consular Relations. n125 The Chinese
Government justified its actions by claiming that under Article 31(3), n126 as the receiving State, it had a
responsibility to protect the compounds of the sending State during a climate of heightened terrorist attacks. This
justification was given despite the fact that the Convention explicitly states that Article 31(3) is subject to the
inviolability of a consular premises. n127 Also in response to the forced entry, the Chinese Government issued a
diplomatic memorandum on 21 May 2002 demanding that foreign governments hand over any 'illegal intruders' found
within their premises. n128
It is arguable that in circumstances in which an asylum seeker seeks protection within a diplomatic compound, the
State in whose diplomatic compound the asylum seeker is seeking protection may have a responsibility not to return the
asylum seeker to the host State where it is believed that the asylum seeker will be returned to his or her country of
origin by the host State. Given reports of the forcible repatriation of North Koreans back to the DPRK, where they may
face torture, imprisonment or even execution, handover of such persons to Chinese authorities may be regarded as
refoulement.
8. Towards durable solutions
The situation of human rights in the DPRK and that of North Korean refugees is inseparable from the historical and
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ideological ties with the wider region, the associated political sensitivities, and the current and ongoing nuclear weapons
issue; these matters, however, are beyond the scope of this paper. Nevertheless, any discussion or search for durable
solutions must be seen in the context of such concerns and related challenges. Furthermore, any durable solution must
aim to bring about the necessary changes without causing any further suffering to the people of the DPRK.
8.1 Amnesty
Earlier discussion has shown that it would be desirable for the DPRK to remove the sanctions imposed under
Article 117 of the Criminal Code n129 and to provide an automatic amnesty for North Koreans currently residing in the
PRC. A formal declaration of amnesty would reduce the incentive to force entry into foreign diplomatic compounds
while also diffusing tension within the DPRK and preventing a sudden regime collapse and large-scale displacement.
Insofar as possible, voluntary repatriation ought to be the preferred solution. n130 Alternatively, where a formal
declaration of amnesty cannot be achieved, the PRC ought to consider informally relaxing its policy on forced
repatriations.
International organisations, including UNHCR, need to continue to persuade the PRC that further tightening of its
borders with the DPRK will result in mounting tensions within North Korea that could lead to a premature collapse of
the DPRK regime and massive displacement and refugee flows which would be detrimental to the entire region. n131
However, it has to be acknowledged that given the closed and generally uncooperative attitude of the DPRK, it would
be extremely difficult, if not impossible, for UNHCR to effectively monitor and supervise any amnesty arrangement
between the two countries.
8.2 Refugee and humanitarian status
It is clear that any argument on the part of UNHCR and the international community, if intended to be persuasive
and acceptable to both the DPRK and the PRC, while remaining firm and addressing the human rights violations at
stake, must not take the form of the usual refugee protection or anti-regime rhetoric. Such an approach has proven
counterproductive. n132 It has caused the Government of the DPRK to be more determined to resist any suggestions
for reform, convinced that the international community is hostile to its regime. n133
Instead, it would be desirable to encourage the PRC to acknowledge its international obligations and to protect
those fleeing from persecution from refoulement. The PRC's argument that it is bound by semi-secretive bilateral
memoranda with Pyongyang makes a mockery of its signature under the Refugee Convention and Protocol. This
practice raises greater concerns about situations in which a country willingly becomes a party to the Refugee
Convention and Protocol but then flouts the resulting obligations. The question 'what to do' if a country, here the PRC,
enters into agreements that conflict with, or otherwise compromise its obligations under, both existing and subsequent
multinational conventions requires further research and discussion that are beyond the scope of this article.
More immediately, the PRC needs to be encouraged to grant temporary asylum or humanitarian status to North
Koreans who are entitled to international protection until UNHCR can arrange for their resettlement in a third country.
n134 This strategy would avoid labelling North Korean asylum seekers formally as 'refugees', and may thus assist in
maintaining any loyalty the PRC may feel towards the DPRK given its historical and ideological ties to the country.
This would also address any reluctance the PRC may have towards UNHCR's involvement in refugee status
determinations, n135 while also protecting the basic human rights of North Korean asylum seekers and guarding
against refoulement. n136
8.3 Access to UNHCR
Similarly, any argument for greater access to North Korean asylum seekers by UNHCR must always stress the
benefits available to the PRC. Unhindered access to UNHCR will reduce the incentive of North Koreans to force entry
into foreign embassies and consular compounds and distil the tensions of dissidents within the DPRK. n137 The
international community must assure the PRC that free and unhindered access to UNHCR will not necessarily lead to a
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mass exodus from North Korea and to the collapse of the DPRK regime; however, maintaining the current status quo
may have these effects. As noted by Foster-Carter:
[T]he current situation on the Korean peninsula is both risky and unprecedentedly fluid. Anything could happen.
With no appetite for war, but also fading prospects and inadequate political will to pursue a comprehensive package
deal, present trends, if unchecked, point towards the DPRK's isolation and ultimate collapse. n138
8.4 Military intervention
The international community has a responsibility to intervene when a State is either unwilling or unable to protect
its citizens from an 'avoidable catastrophe'. n139 However, any intervention, if not planned strategically, may prove
counterproductive. In response to a perceived threat of any military or other intervention in the DPRK, the PRC may
react by closing its borders, which would only be more disastrous to North Koreans than any of the current measures.
n140 The International Commission on Intervention and State Sovereignty remarks:
All this presents the international community with acute dilemmas. If it stays disengaged, there is the risk of
becoming complicit bystanders in massacre, ethnic cleansing, and even genocide. If the international community
intervenes, it may or may not be able to mitigate such abuses. But even when it does, intervention sometimes means
taking sides in intra-state conflicts. Once it does so, the international community may only be aiding in the further
fragmentation of the state system. Interventions in the Balkans did manage to reduce the civilian death toll, but it has yet
to produce a stable state order in the region. As both the Kosovo and Bosnian interventions show, even when the goal of
international action is, as it should be, protecting ordinary human beings from gross and systematic abuse, it can be
difficult to avoid doing rather more harm than good. n141
Maintaining 'a stable order after intervention for human protection purposes remains an equally great challenge'.
n142 The sudden collapse of the DPRK would result in an exodus of thousands of North Koreans to neighbouring
countries, such as the ROK, the PRC and Russia, and would potentially be catastrophic to the wider East Asian region.
n143 Any solution to the challenge must aim at protecting existing refugees without contributing to further
destabilisation in the region, greater displacement, suffering, and violation of human rights. Military intervention should
therefore only be reverted to when every alternative has been exhausted.
8.5 Resettlement
8.5.1 United States
Section 302 of the US North Korean Human Rights Act, H.R. 4011 under Title III 'Protecting North Korean
Refugees' explicitly states that North Korean asylum seekers are not to be disadvantaged or disqualified from eligibility
due to any potential ROK citizenship they may be entitled to. n144 Moreover, the Section specifies that nationals of the
DPRK are not to be treated as nationals of the ROK '[f]or the purposes of eligibility for refugee status [...] or for
asylum'. n145 Therefore, irrespective of whether North Koreans are willing or able to eventually resettle in the ROK or
obtain ROK citizenship, this does not pre-emptively exclude them from requesting asylum in the United States. n146
Moreover, considering that North Korean asylum seekers in the PRC have no access to the UNHCR, Section 303 of the
Act designates North Korean refugees as a 'Priority 2' group, thus enabling them to make a direct application for refugee
status under the US asylum system without the need for a UNHCR referral which would otherwise be required. n147
While the Act prima facie formally recognises North Korean asylum seekers as refugees, the practicalities of the
Act remain uncertain. Many North Koreans are either unable or do not wish to make themselves available to the US
asylum, resettlement or general immigration programmes. It has been found that many DPRK defectors have an intense
hate towards the United States. Despite their flight they maintain strong patriotism for North Korea and perceive the
United States as an enemy. n148 On the other hand, the strict investigations into the backgrounds of asylum applicants,
that have been instituted in the United States in the aftermath of the September 11th events, have made it much more
difficult for North Koreans, along with other nationals, to obtain asylum in the US. Some writers have expressed doubts
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that North Korean asylum seekers will be able to obtain the security clearance necessary for immigration into the US.
n149 Furthermore, in practice, US consular officials have limited contact with North Korean asylum seekers. Such
contact is usually limited to US embassies and consulates in China. To make its North Korean asylum seeker's policy
work, the US would have to negotiate with the Government of the PRC to allow the US to conduct refugee interviews in
the PRC or to permit the exit of asylum seekers to a third country. Such consent by the PRC Government is, however,
highly unlikely.
8.5.2 The ROK
The ROK has been relatively receptive to DPRK defectors whilst remaining careful to maintain a 'low profile' for
fear of jeopardising relations with the PRC, and for fear of losing the limited diplomatic ties with the DPRK. n150
Between 1994 and 2003, approximately 3,800 North Korean refugees had been resettled in the ROK. n151 In 2004,
Amnesty International reported that over 5,000 North Koreans had been successful in reaching the ROK and had been
granted South Korean citizenship. n152
Given the current political climate, historical sensitivities, and practical implications, it would seem that the ROK
remains the most suitable country for the resettlement of North Korean refugees. n153 North Korean refugees not only
'shar[e] a language, ethnicity, and history (and in many cases family ties) with their countrymen in the South' but are
also entitled to automatic citizenship under the ROK Constitution and provisions under the Settlement Act (ROK).
n154 Despite reports of the ROK's growing reluctance to accept North Korean defectors, the extent to which the ROK
can change its policies in relation to North Korean defectors is debatable given the guarantee of citizenship under the
ROK Constitution. n155
8.6 Forced entry into diplomatic compounds
High profile cases of North Korean asylum seekers breaking into diplomatic compounds have increasingly brought
the plight of North Korean asylum seekers to the attention of the international community. In 2002, according to Human
Rights Watch, 20 percent of those who successfully reached the ROK only made it to South Korea because they entered
foreign embassies and consulates. n156 While this number pales in comparison to the thousands of asylum seekers
hiding within Chinese borders, the PRC Government has reacted to the public humiliation by tightening security around
diplomatic compounds and initiating border 'crackdowns', forcing hundreds of North Koreans to return to the DPRK.
n157 The presence of Chinese armed forces is increasingly apparent around diplomatic compounds. The Chinese
Government argues that it is in the interests of the security of the diplomats. In practice, it has made it increasingly
difficult for North Korean asylum seekers to gain access to foreign embassies for assistance and protection.
The effectiveness and motives of these high profile entries into foreign embassies and consular compounds - often
facilitated by NGOs and humanitarian organisations - is debatable. On the one hand, it can be argued that such forced
entries shed light on the tragic plight of North Korean defectors and enhances international awareness of the issue. On
the other hand, the tightening of security measures around both embassy and consular compounds as well as border
regions, has made life extremely hard for remaining North Koreans; placing them at greater risk of imprisonment,
inhumane and degrading treatment, trafficking and sexual exploitation. Moreover, the Government of the PRC and
other critics have argued that such NGOs, generally South Korean NGOs, are more preoccupied with achieving their
own political ambitions than defending the genuine interests of North Korean defectors. n158 Therefore, it may be
necessary to persuade NGOs to adopt a less dramatic but more 'professional, non-political and non-judgmental' strategy.
n159
8.7 International burden-sharing
It is without doubt that international solidarity and responsibility-sharing has a significant role to play in the search
for durable solutions. Whilst much criticism has been aimed at the PRC, the international community must also share
the burden. n160 Food shortages continue in the DPRK. In early 2005, the UN World Food Programme, 'currently
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feeding some 6.5m North Koreans - nearly a third of the population', announced that some 900,000 tons of cereals
would have to be met through international aid donations in order to sustain the population until October 2005. n161
The international community ought to alleviate the situation by meeting such demands. This would indeed reduce the
flow of North Koreans into the PRC. Moreover, while the international community has shown increasing concern for
the plight of North Korean defectors, it must continue to assist the PRC as the first country of asylum in providing
resettlement places for North Korean refugees. n162
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